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Retroactive force and its applications in Islamic Provisions

By
Abdelhafeth Yousof Abu — Hamida

Supervisor:
Prof. Dr. Mohammad Hassan Abu — Yahia

Abstract

This piece of research tackles the concept of retroactive force and its
applications in Islamic Jurisprudence. The present study falls in four
chapters. In the first chapter, the concept “retroactive force” is introduced
and explained in light of the pertinent Islamic provisions and rules.

The researcher has found that Islamic rulings are retroactively valid should
there be a lapse of a period of time between the occurrence of the\e event
and the issuance of its ruling. The space of time has been found to be the
common case giving rise to retroactivity in Islamic rulings. The concept
retroactivity has been explained against a number of fundamental and
juristic rules including the one that “a ruling revolves along with its
causative event both in existence and nonexistence”, the rule of juristic
consideration, the rule of ownership, and the rule that abrogation eliminates
the contract once abrogation is enacted.

Retroactivity, worth mentioning, was referred to by Islamic jurisprudent as
Istinad (reference) by the Hanafites and in?itaf by the majority of
jurisprudents. The next three chapters of the study were in the form of
applied cases in three areas where retroactivity appears: transactions, civil
affairs and legal penalties.

In the first area, retroactivity was examined in terms of the rulings of
commencement. It has been found that commencement does retroactively
serve the ruling in terms of the suspended. As for the delayed, it has been
found applicable in one form of it: the will

The researcher then examined retroactivity of commission of suspended
contracts showing that it has a retroactive effect on the enforcement of
implementing suspended contract actions only.



ARRY

The study also tackles the retroactive effect of approval of suspended
contract actions, showing that these do have retroactive effects in the
enforcement of only suspended contract actions.

The researcher also looked into retroactivity in sudden modification on the
place of contract and the ensuing commitment including, for example,
modification affected in the sold material and the price in the selling
contract, the sudden modification on debts and on the mortgaged contract,
in addition to the modification of the dowry in the marriage contract, in all
cases of which the researcher touched on their retroactivity.

Retroactivity was also searched in terms of the dissolution of a contract in
both forms: abrogation and dismissal. It has been found that the dissolution
of a contract is retroactive in simultaneous contracts like: selling, division
and reconciliation on money. As for temporal contracts like leasing and
lending, these have been found nonretroactive.

Retroactivity was also examined in terms of a guarantee dependent
property where the researcher trend is to consider these to be retroactive
upon the payment of the guarantee.

As for the second area, the researcher tackled a number of judiciary rulings
that are retroactively affected in civil affairs including, for example, the
ruling on the wife’s alimony, the ruling on the payment against lactation,
revoking gifts by the ill and the ruling of commencement of woman’s Iddat
(waiting period). The researcher concluded that legal ruling is retroactive
should the right be non-contingent on judiciary rulings while it is solely
affirmed in the case that the right has judiciary ruling.

Regarding the third area, legal penalties, the researcher examined the
characteristics of penalties in Islamic jurisprudence explaining the
relationship between these characteristics and retroactivity particularly its
relationship with the principle of legality. The researcher concluded that a
key element in the principle of legality is that a penalty shall not be
retroactively valid deeming that the principle is to restrict penal legislation,
which cannot be consistent with retroactivity. The present study also
considered exceptions retroactively affirmed in the field of criminal
legislation to conclude that Islamic criminal legislation does recognize the
best retroactive legislation for the criminal.
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