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All praise is for Allah , Lord of the world , and many Allah escalt the mention of his prophet , peace be
upon to him , his household and his companions and all those who follow them in righteousness till the
judgment day.

The theme of the study: " A comparative jurisprudent study of selling ™ AL — INA and TAWARRUQ".

My research in this field consists of three parts : A foreword , four chapters and an epilogue .

Concerning the foreword | have talked about the importance of the subject , the reasons why it has been
chosen , the methodology of the research and the former studies in the field .

Through three subjects:

In thefirst subject , | have spoke about the word "Sale" in three cases:

The first case: indicates the idiomatic meaning of this word "Sale" mentioned by the four rites. | have
talked about a brief definition given by each rite , then , | have compared between all this definitions , so
by the end , | found through this comparison a final meaning of "Sale" which is meaning given by "AL-
KALYOBY", one of the jurisprudents of AL-SHAFIE'Srite.

The second case: it indicates the sale s partitions mentioned by the jurisprudents differently and it the
following:

Firstly: partition of the sale as of compensation.

Secondly: partition of the sale as of determing the price.

Thirdly: partition of the sale as of delivering the price.

In the fourth place: partition of the sale as of the matter of validity or invalidity of the sale.

The third case: indicates sales prohibited in Iam and general reasons of the invalidity of sae. |
concluded that the main causes of invaidity selling are four:

First: prohibition of the commercial article.

Second: Usury.

Third: midead in salling.

Fourth: conditions that lead to one of those kinds or all of them.

In the second subject | have mentioned the word of "Usury” under three cases as it follows:

First case: shows different meaning of the word "Usury" and its derivations , it also indicates the
idiomatic meaning of "Usury" given by jurisprudents , | have mentioned some of definitions and several
objections which were made around it , by the end | have given a best definition of "Usury” and it is the
one of AL-HANABILA' Srite.

Second case: | have mentioned kinds of Usury , this case is divided into two parts:

First: debt of Usury which was current before Islam.

Second; sale Usury , which is shown by the "SUNNA" , and took by jurisprudents as the right definition
of Usury . it can be shared into parts:

1- Post pound Usury.

2- AL-FADHL Usury.

Concerning the third case, it indicates the main points of difference between sale and Usury.

Thethird subject, indicates the word of " pretext” and Usury ruses under three cases:

First case: it treats idiomatic definition of "pretext” given by jurisprudents and their partition to this
word , I've mentioned to the two common partitions of " IBN-AL-KAIM" and " AL-SHATIBY".

Second case: it indicates the meaning of " Ruse" given by jurisprudents and it partitions where I've
shown two parts:

First: legal ruses, called " AL-MAKHARIDJ' , in jurisprudence.

Second: prohibited ruses which jurisprudents give as the aimed idiom . I've also talked about the main
point of difference between "pretext” and " ruses’.

Third case: it indicates sales of usury pretext and jurisprudents position toward it , so that we can see
here two trends:

First trend: this kind of sale is prohibited for this trend and illegal because it is a means of usury,
considering the low of pretext limitation , it represent "AL-HANAFIA" , "AL-MALIKIA" " AL-
HANABILA" rites.

Second trend: this kind of sale here is legal considering the legdlity of the contract's form . It represents
"AL-SHAFIYA" , and " AL-DHAHIRIA" rites.

In the second chapter I'veindicated " AL-INA" sale, it include four subject:
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First subject: it shows the definitions of "AL-INA" under three cases:
First case: shows different definitions of" AL-INA" and its derivation.
Second case: include the idiomatic meaning of "AL-INA" given by whole jurisprudents from: AL-
HANAFIA, AL-SHAFIYA , and AL-HANABILA rites. All this rites give one definition which is ;" AL-
INA : is selling the commercial article by an increased price so that it will be re-selled by a low price to
the first seller.
Third case: shows different figures of AL-INA sale mentioned by jurisprudents , which are severa as
following:
The first: one should not sell if only there is a debt.
The second: the one who get a commercial article by an advance from the creditor with an adjourned
price given on the spot.
The third: the creditor sells a commercial article to one who get advance, then this one sells it again to
another one in order to sell it to the first one and getting the price to turn it over the first one who bought
it by an advance , and thiswhat is called: The triple INA sale.
The fourth: the creditor sells a commercia article to the one who get advance in buying by an adjourned
price, then he will buy it again by alower price, and thisiswhat is called: The double INA sale.
So , all this figures of AL-INA sale , except of the first one , are means of usury , and selling by ruses,
but pretext are not the same in this case , they are different in power , the fourth figure is the most
powerful one, then comes the third , then the second is the weakest.
Second subject: I’ve talked about the word (AL-INA) , as it was shown by jurisprudents of the
MALIKIA’S rite, under three cases:
First case: I’ve shown the definition of sales limited to terms and its different figures in MALIKITE
jurisprudents , then 1’ve concluded that most jurisprudents indicated that AL-INA sale is one of the
figures of selling by a term , and the word AL-INA in the MALIKIA’S rite concern especialy what is
today: selling in order to gain money.
Second case: I’ve show the reasons why AL-MALIKIA rite makes difference between this two words.
Third subject: it indicates the rules of selling by AL-INA method , under four cases:
First one: taks about the conflict position in selling by AL-INA method , as if the seller a commercial
article by a adjourned price , then buys it again from the one to whom he has selled before by a lower
price.
Second one: I’ve shown difference of jurisprudents in their opinions about rules of AL-INA sale and
some example from their books, so this jurisprudents have two kinds of judgment:
First: Selling by AL-INA method is definitely prohibited , and this what AL-HANAFIA and AL-
MALIKIA and even AL-HANABILA said.
Second: AL-INA saleislega , and thiswhat have said both of AL-SHAFIYA and AL-DHAHIRIA rites.
Third case: it indicates the most important evidence of jurisprudents in prohibiting AL-INA sale , based
on the Sunna and the reasonable way of thinking .
Fourth subject: it showed a debating argumentation of evidence and the right judgment chosen under
three cases:
First cases: debating argumentation between AL-SHAFIY A and other jurisprudents , besides of answers
of jurisprudentsto that objections.
Second case: debating argumentation between AL-SHAFIYA and other jurisprudents , besides of some
answers of AL-SHAFIY A about that.
Third case: | concluded that the right way is that AL-INA sale is prohibited as it has been said by the
whole jurisprudents and the household of our prophet , because their says were based on very strong
evidences , whereas the SHAFIY A rite’s says were based on aweak evidence.

Then , I’ve moved after this chapter to the third one , in order to talk about the word: AL-
TAWARRUQ , under four cases:
First case: it indicates the linguistic meaning of AL-TAWARRUQ , and that is derived from AL-
WARIQ (silver money) , and its relation to the idiomatic definition , so that it is called AL-
TAWARRUQ because what is intended from that is getting money(AL-WARIQ).
Second case: I’'ve showed the idiomatic meaning of AL-TAWARRUQ ,s0 | indicated some of
definitions made by contemporary researchers.
After an argumentation of this definitions , I’ve concluded that to another one by a lower price, in order
to get an amount of money by the end.
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From that definition , it is clearly seen that what is intented from AL-TAWARRUQ , is getting money
in cash by the means of a contract made of two manners : First ; a postpound sale , Second ; selling on
the spot (in cash) by alower price than the first one. Members of the contract are three:

1- thefirst seller.

2- thefirst buyer (the second seller).

3- the second buyer( not the first seller).

Third case: it indicated researchers made about AL-TAWARRUQ a mentioned in jurisprudent’s says ,
excepts of AL-HANNABILA , whereas the other rites speak about its from without its qualification , this
when they speak about AL-INA sale, so AL-HANAFIA speak about its figure in warranty’s field , and
AL-MALIKIA speaks about its figure in selling by a term . However, AL-SHAFIY A doesn’t mentioned

nor its figure neither its qualification.

So, that’s what lets a lot of researchers say that thisis aword used by AL-HANABILA at first , which
iswrong , because the word is exist already in previous says as it is reported from OMAR IBN ABD AL-
AZIZ when he said:” AL-TAWARRUQ and Usury are very close to each other as brothers”. And it is
reported from I'YAS IBN MOUAWIA that he saw that AL-TAWARRUQ means. AL-INA sale, so the
word was not used by AL-HANABILA firstly eveniif it is used by them widely.

Second case: shows the rules of AL-TAWARRUQ in jurisprudence , so the jurisprudents have different
points of view above , based on there says:

First: AL-TAWARRUQ islegal , said by AL-SHAFI YA rite.

Second: AL-TAWARRUQ s forbidden , it is the second report of AL-HANABILA chosen by IBN-
TAIMIA and IBN-AL-KAIM .

Third: AL-TAWARRUQ is a discomfort , this what AL-HANAFIA and AL-MALIKIA say and reported
in AL-HANABILA rite.

It is clearly seen that the whole jurisprudents agree that AL-AWARRUQ is a discomfort , in
opposition of lot of researchers said before about AL-AWARRUQ , as a legal operation in jurisprudence
, I’ve mentioned in the second case what agree with this says basing on rites documents.

Third subject: I’ve indicated evidences of who saysthat AL-AWARRUQ is legal , taken from the Holy
Quran and the Sunna and old documents, also from jurisprudence’s rules , so the most important
evidence here is that selling is still remained in legality of processing and sales , and there is no evidence
on prohibiting it.

Second case: It indicates some evidences of those who said that AL-AWARRUQ is forbidden basing on
the holy Quran and the Sunna, and old documents and also comparative way of thinking .

The most important evidence here is that AL-AWARRUAQ is one of the figures of AL-INA sale , which
is prohibited , and it is a usury means , because its real essence is a credit which benefit , and the
commercia article is only a tool for that , it is not what it have been intented from the contract , so it is
just aform of usury.

Third case: I’ve mentioned evidences of those who say that AL-AWARRUQ is a discomfort.

Fourth subject: It shows debasing argumentation of evidence between the groups , which a
classification of the disagreement’s reasons.

After the argumentation , I’ve chosen the opinion that allows AL-AWARRUQ in selling , considering
that the processing is based on ligimating things , and AL-AWARRUQ doesn’t have a prohibited legal
side ; there is no artful means to usury , and its comparison with AL-INA sale is a similarity with a
difference there, so that the purpose of the buyer in getting money in cash doesn’t affects the legality of
the processing because it is alegal intention.

| moved then the fourth chapter , where I’ve talked about the modern application of AL-
AWARRUQ in banks today , which is called:” Banking TAWARRUQ” under four subjects:
First subject: It shows what “Banking TAWARRUQ” means , and its procedures in banks , through
three cases:
First case: 1’ve mentioned the definition of getting money through banks “ Banking TAWARRUQ” ,
among this meaning: Banking TAWARRUQ is getting money in cash by buying a product from the bank
under churching the bank of selling it and registering the amount at the buyer’s account.
Second case: I’ve showed some applied types of “banking TAWARRUQ “, in some Islamic banks or in
banks based on usury.
Third case: I’ve described the mechanism of “ Banking TAWARRUQ” , how does it work and its
applications.
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Second subject: I’ve showed the final rules of jurisprudence concerning “ Banking TAWARRUQ” ,

under three cases:

First case: distinction between the figure of “ Banking TAWARRUQ” and the figure of AL-

TAWARRUQ in jurisprudence , so that it showed that “ Banking TAWARRUQ” as it work now quite

different from AL-TAWARRUQ in jurisprudence.

Second case: shows distinction between the figure of “ Banking TAWARRUQ” and other figure of AL-

INA sale , through which it has been made so clear that “ Banking TAWARRUQ?” is one of AL-INA

sale’sfigure.

Third case: It indicates the jurisprudents position toward the form of “ Banking TAWARRUQ” and thus

, for what they have said about figures of AL-INA sale , so it is shown that the figure of “ Banking

TAWARRUQ” is the same as AL-INA sale which is aready forbidden in jurisprudence , but is has no

relation with AL-INA sale allowed by AL-SHAFIYA and AL-DHAHIRIA , because it contains a kind of

usury.

Third subject: I’ve made a valuation of «“ Banking TAWARRUQ” procedures under three cases:

First case: I’ve mentioned benefits of “ Banking TAWARRUQ” as.

1- “ Banking TAWARRUQ” is a legal substitute of usury credit contracts.

2- “ Banking TAWARRUQ” gives chance to Idamic Bank to financing some dangerous types of

projects.

3- “ Banking TAWARRUQ” is a means of short-term financing which is needed by banks and

congtitutions.

Second case: It indicates some negative points of “ Banking TAWARRUQ” in relation with the

processing some of this points shows breaches of low concerning the validity of the sale as:

1- The bank doesn’t own the commercial article before selling it .

2- The bank or even the client haven’t received the commodity before selling it , which makes the sale

formal and akind of usury.

3- The client authorizes the bank to sell the commodity by a lower price than it has been purchased and

thiswhat breaks the rules of procuration contracts which should assure the benefit of client.

Third case: I’ve mentioned the negative points of this processing which concern purposes and intentions

aimed at through this operation as:

1- Idamic Banks stays a way from the duty of an intermediacy in investment of funds for profit.

2- The functions of the Ilamic Bank is limited to given money in cash and realizing gains above in the

future .

3- Idamic banks will be not in need of the other forms of contracts.

Fourth subject: Talks about judgment toward “ Banking TAWARRUQ” , under three cases:

First case: I’ve mentioned the opinion of modern researchers who alowed “Banking TAWARRUQ”

and them evidences is the comparison between “Banking TAWARRUQ” and “TAWARRUQ in

jurisprudence” but what was found is that this two figures of AL-TAWARRUQ are quite different .

Second case: It indicates the opinion of lot of modern researchers who prohibited “Banking

TAWARRUQ?”, the most important evidences of this prohibits is that “Banking TAWARRUQ” is just a

figure of AL-INA sale which is already forbidden.

Third case: after considering ruefully , this evidences and of both of the two groups and there

argumentations , I’ve concluded to the opinion which prohibited “Banking TAWARRUQ” because it is

based on a very powerful evidences, so the “Banking TAWARRUQ” is closest to the AL-INA sale.
Finally , I’ve closed my study by a conclusion through which 1’ve given the most important results

reached in this research , besides of some advices and suggestions as:

1- Usury is the biggest stage of injustice , it is also the greatest of sins and it leaves damages in the
life of the individual and the society.

2- The difference between sale and usury , which similarity is increasing the adjourned price, lies in
the benefit of selling and the interest of exchanging which obligate this increase , but in usury
there’s no kind of this benefit , so the increased money become an injustice.

3- Therule of the canonical low of Ilam is the limitation of usury pretexts and rudes.

4- All the rites of erudite one divergent in the meaning of AL-INA sale , so the restrain meaning is
the one of AL-SHAFIY A and largest meaning is the one of AL-MALIKIA.

5- AL-INA sde has a lot of forms depending on how it leads to usury and how it shows collusion
and fraud between contracts.
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6- AL-INA sdle is prohibited by the whole erudite of AL-HANAFIA , AL-MALIKIA and AL-
HANABILA and AL-SHAFIYA if it becomes usualy operating between contractors because it
isapretext to usury.

7- AL-TAWARRUQ is buying commodity on a post pond term(credit) , them selling it again in cash
to other one except of the seller , in order to obtain money in cash.

8- The rule in AL-TAWARRUQ is that this operating is discomfort at the erudite say, not the
authorization asit is common to lot of researchers nowadays.

9- The selected opinion in the rule of AL-TAWARRUQ is the lowfulnen , it is based on the loyalty
as an origin of this processing , and according to what says in Hadith.

10-

11- AI-TAWARRUQ as it is applicated in banks with its present form is one of AL-INA sale figures
and it is no different at all.

12- Idamic banks must control their work tools , they must consulted lawful organization in all what
may concerns the procedure to ensure conformity which the rules of Islamic low.

13- Lawful organizations must wait and think twice before adopting any banking product , so that it
will be better to discuss the question in wild scientific forums such as symposia and wide open
works chops, where lot of reudites are meeting together to show their collective opinion, and
thus spare the work of Islamic banking risks of continued work in reverse mechanism, which
starts practice before theorizing.

We praise God , Lord of the world.
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