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This study has been prepared in implementation of work programme element 4R22fD415,

“Implications of GATS on transport”, for the biennium 2000-2001. The study is divided into two sections;
the first section reviews the General Agreement for Trade in Services (GATS) and its impact on international
air transport with special emphasis on developing countries, and the second section reviews the current status
of maritime transport and its future prospects within the implementation of GATS in the Arab countries in
general and ESCWA member states in particular.

The general aim of the study is to enhance cooperation for improving transport in the ESCWA

region and amongst Arab countries. While in particular it aims at; a) Acquainting ESCWA member states
with the World Trade Organization (WTO) and the General Agreement for Trade in Services (GATS),
especially maritime and air transport services, b) Report the current global situation with respect to the
negotiations concerning this Agreement and in particular the position of developing countries, c¢) identify the
most significant issues that face Arab countries with respect to this Agreement in the basic and supporting
services for both maritime and air transport d) identify the most important issues and priorities that face the
Arab countries with respect to developing their integrated regional and international transport networks and
the significance of this in the forthcoming negotiations of the Agreement, e¢) Contribute to the formulation
and coordination of the positions of the Arab Countries and ESCWA member states in particular with respect
to the agreement.

Prior to the preparation of this study, ESCWA held and expert group meeting on WTO Agreement on
maritime and air transport services in the Arab Region. The meeting took place at the UN-House in Beirut
from 9-11 June 1999 with the cooperation of the Ministry of Transport in Lebanon, Arab Civil Aviation
Commission (ACAC), Arab Air Carriers Organization (AACO), International Civil Aviation Organization
(ICAO), World Trade Organization (WTO), United Nations Conference on Trade and Development
(UNCTAD), The Arab Federation of Shipping, Arab Academy for Science, Technology and Maritime
Transport, International Chamber of Commerce in Lebanon (ICC), International Air Transport Association
(IATA), Middle East Airlines (MEA).

The aim of the meeting was to introduce the countries of the region to the Agreement and to prepare

and coordinate their positions for future negotiations on the liberalization of trade and services. More than
80 experts in the fields of Air and Maritime transport, and from WTO attended the meeting, and highly
specialized papers on the subject were presented. The conclusions and recommendations of the meeting
were integrated in this study for their importance and notability. Mr. Mahmoud El-Hibir, First economic
affairs officer in the Transport Section, prepared the study under the direct supervision of Mr. Nabil Safwat,
Chief of the Transport Section. The report was conducted under the general supervision of Mr. Ahmed
Farhat, Chief of SIPD. Two experts assisted in the preparation of this study, Mr. Khairy El-Hussaini an Air
transport Expert, Chief of the Legal Committee of the International Air Transport Association and Mr.
Abdel Wahab Jalal a maritime transport expert, and Chairman of the Board of the Ammoun Company for
maritime agencies. In addition the report included some ideas, remarks and recommendations expressed and
discussed in the above mentioned Expert Group Meeting.

This study is considered important for the ESCWA countries in particular and Arab countries in

general regardless of the fact that they are members of WTO, in the process of negotiations for membership
or for countries not members to WTO, as the impact of the agreement concerns all countries in one way or
the other regardless of their membership to the WTO.
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Annex [
Working Paper

THE GRADUAL DEVELOPMENT OF A REGIONAL ARRANGEMENT:
THE EXAMPLE OF THE EUROPEAN UNION"

A. PURPOSE

The European Union (EU) has developed an air transport policy over the course of a number of years.
This policy introduced, step by step, not only a liberal system but also safeguards and harmonization
measures with a view to permitting time for adaptation and achieving a level playing field. As a
consequence, essential provisions included in the bilateral agreements between the member States were
therefore automatically replaced. This development took into consideration the existence of the international
framework established by the Chicago Convention, thus avoiding conflicts with worldwide accepted rules.
The interrelationship between liberalism and safeguards might be of interest for other parts of the world. The
development is described below.

B. INSTITUTIONAL SET-UP

The EU was established by the Treaty of Maastricht and is based on the European Community (EC)
established by the Treaty of Rome. Its institutions (European Parliament, Council of Ministers, Commission,
Court of Justice and Court of Auditors) guarantee that coherent decisions are taken, implemented and legally
enforced in the member States.

The rules of the above-mentioned treaties, which include, inter alia, provisions on right of
establishment, freedom to provide services, competition, state aids and approximation of legislation, make
the EU quite a unique organization, in which integration goes well beyond regional cooperation. It is on the
basis of these rules that an air transport policy was gradually built.

C. PAST LIBERALIZATION MEASURES
1. Interregional air services

After detailed and extensive discussions, which started in 1980, an agreement was reached in 1983 on
the creation of a limited policy initiative, in the form of a directive, on interregional air services.

The initiative was intended as an initial experiment; and the scope of the decisions, therefore, was
rather cautious, covering only air services between regional airports. Account was taken of an ECAC study
(Compas report), which underlined that a competitive environment would be seriously impaired unless
provisions on market access, capacity and air fares became more flexible.

The directive opened market access between all regional airports for any EC air carrier designated by
its home State, and capacity control was relaxed completely. With regard to air fares, the principle was
adopted that they had to be viewed in the light of the air carrier’s own costs and not against any kind of
industry average. In fact, if an air carrier could demonstrate that a proposed air fare was reasonable, then it
would have to be approved by the responsible authorities.

Safeguards and restrictions were also included. In particular, home States maintained their powers to
designate air carriers and to control air fares. Furthermore, receiving States were not obliged to accept

*
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multiple designation by other member States and could refuse to authorize services by other EU carriers on
routes where a reasonable indirect service already existed. Only aircraft of up to 70 seats could be used. In
order to avoid safety risks, the obligation to accept a designated carrier did not exist for congested airports
and any operational rule had to be respected.

In view of the above limitations, it is not surprising that, while new activity resulted from this policy,
no disruptive market developments took place.

2. First package

Agreement was reached in 1987 to extend the liberalization policy to services between regional and
main airports, thus opening the possibility to member States to designate air carriers for third, fourth and
consecutive fifth freedom services between these airports. Multiple designation was introduced depending on
the level of traffic, and capacity controls were relaxed from the 50/50 principle. The provisions on the basis
of which air fares had to be approved when a carrier could demonstrate that they were reasonable in the light
of its own costs, were maintained. Further liberalization was introduced by way of two flexibility zones for
promotional fares (basically PEX and APEX), within which approval was automatic. Binding arbitration and
right of matching were also introduced. With regard to the rules against anti-competitive behaviour of the
Rome Treaty, regulations of application were adopted in order to permit their effective enforcement.

The restrictions and safeguards were adapted to the situation. A number of airports were directly
exempted. The fifth freedom possibilities were limited in scope. Capacity controls were maintained but only
outside a well-defined band, which in the first year was 55/45 and then two years later became automatically
60/40. If the liberalization resulted in serious economic difficulties, then the move from 55/45 to 60/40 could
be delayed.

3. Second package
Agreement was reached in 1990 to take further measures of liberalization.

Market access now became open for all airports (except in two regions) for 3rd, 4th and 5th freedom
services. Capacity limitations were relaxed to at most 60/40 and provisions were included allowing for a
further automatic gradual relaxation of capacity limits.

The principle of cost-relatedness for air fares for individual carriers was maintained. The zones for
automatic approval of promotional fares were expanded. A zone for double disapproval of the lowest fully
flexible fare was introduced. The right to match fares was kept.

The restrictions on consecutive fifth freedom services, as well as traffic thresholds for multiple
designation, were relaxed. The possibility for member States to establish a public service obligation was
introduced for situations where market forces could not function adequately. The possibility to stabilize
capacity in cases of serious economic difficulties was maintained and so were the rules concerning airport
congestion and operating provisions. An obligation to disapprove excessive fares was introduced.

4. Air cargo
A regulation of 1991 practically liberalized this market.
D. PRESENT LIBERALIZATION MEASURES

The third package, which was approved in 1992 and entered into effect on 1 January 1993, has created
a regulatory framework for a common air transport market based on the freedom to provide air services. This
package has replaced all the above-mentioned measures. On the basis of the new provisions, an EU
individual or company, irrespective of nationality, can create an air carrier anywhere within the EC and from
there, with certain limitations until 1997, such an air carrier has the right to operate wherever opportunities
might exist within the single market. The distinction between scheduled and non-scheduled air services has
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practically been eliminated in a regulatory sense, in particular for the licensing of air carriers and access to
the market.

This means that it is up to the air carriers themselves to decide in which mode they will operate. Air
carriers are able to set prices freely and decide on the amount of capacity that they want to offer in the
market. In other words, the third package has given EC air carriers commercial freedom.

Effective enforcement of competition rules continues to apply, so that useful types of cooperation are
permitted but cartels and other agreements of that nature, as well as abuse of dominant positions, are
forbidden. The EC in particular pays close attention to the possibility of predatory behaviour and should be
able to stop serious cases of that nature. State aids are to be avoided except in a number of instances when
they are considered to be in the common interest.

A number of safeguards and conditions were introduced or maintained. Operating licences cannot be
granted unless the air carriers concerned demonstrate to the competent authorities that they are financially fit.
These licences may also be revoked or suspended when the air carriers are unable to meet their actual and
potential obligations. Insurance to cover liability in case of accidents is compulsory. Safety standards
should be ensured. When the market mechanisms do not result in needed services, for example, to peripheral
regions, possibilities exist to impose public service obligations. However, any exclusive concession which
might result from this will have to be given on the basis of a competitive process, namely a tendering
procedure, in which air carriers from the whole of the EU can participate. When over-capacity has created
serious economic difficulties for scheduled carriers of a given member State, the capacity to and from that
State can be stabilized for a limited period. Fare decreases can be stopped when they have resulted in
widespread losses among all carriers for the services concerned.

E. ACCOMPANYING MEASURES
It was also found necessary to take a number of actions to level the playing field for the operators.

Some of them address the market structure itself. In particular, consumers should not be made to suffer
if the market mechanisms fail. The first element to deal with this is a regulation establishing certain rights of
passengers who are denied boarding on overbooked flights. Other measures are not limited to the air
transport sector. Thus, the EU has adopted a directive about package tours which creates a whole host of
consumer rights, typically in the tourism area. The Union has also moved in general to act against unfair
contract terms, including those in aviation.

Normally, CRS rules are mentioned as part of consumer protection, but there are also quite a few
concerns of air carriers within the context of CRSs. Air carriers need to be present in the CRSs and to have
their products presented in a non-discriminatory way as compared to their competitors. It is also useful to
have competition between the systems, so that fees are not unreasonable. Whether or not there is
competition among air carriers, the consumers are interested in having the services presented which are
closest to their desires be they with respect to schedules or price. The presentation must be as
comprehensive as possible and truthful. For all these reasons, a code of conduct for CRSs was developed in
1989 and revised in 1993. The code ensures non-discrimination and equal rights of access to the services of
the CRSs for air carriers and travel agents. For the consumers, the code prescribes a neutral and
comprehensive display. The code is compatible with the ICAO guidelines.

Another measure aims at harmonizing the social and technical environment in which the air carriers
operate. In particular, the EU has adopted directives on the mutual acceptance of cockpit personnel licences
and, in view of making all operators bear the same burdens, on the gradual phasing-out of noisy aircraft. It
also adopted a regulation with the objective of producing common rules for the certification of aircraft,
maintenance organizations and air operators, as well as for the licensing of personnel involved in aviation
safety and aircraft operations.

In order to prevent congestion at airports and in the airspace becoming a bottleneck blocking the
practical effects of the liberalization process, the Union has finally dealt with the issue of physical access to
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the infrastructure. Thus, a regulation on slot allocation was developed, which acknowledges existing
“grandfather” rights and ensures that allocation is based on neutral, transparent and non-discriminatory rules.
The Union also adopted a directive enabling the enforcement of common standards required to interconnect
the different air traffic control systems, using the specifications of EUROCONTROL. Further actions are
underway in the fields of implementing the CNS/ATM concept and rationalizing air traffic management in
Europe.

In short, the EC has been creating commercial freedom, but it has also taken steps and may take more
with regard to harmonization, as well as against unfair competitive advantages. Appropriate safety standards
and consumer protection have been established. In other words, the Union has gone down the road of
liberalization, not deregulation. All of this has been done for the entire internal market, i.e. both between and
within member States. It is doubtful whether the liberalization efforts could have succeeded if the EU had
not followed a step-by-step approach and had not introduced the above-mentioned safeguards and
accompanying measures, in particular those ensuring fair competitive conditions.

F. A PART OF THE INTERNATIONAL SYSTEM

The European Union mechanisms have served in several cases to give a binding character to
international recommendations, for example in respect to ICAO noise rules, the airworthiness
recommendations of the JAA and others.

The principles of non-discrimination have also been observed; foreign air carriers, for example, have
full rights under the rules concerning CRSs and slot allocation.

The European Union’s competence to negotiate and conclude agreements with third countries in the
field of air transport was first exercised in an arrangement with Norway and Sweden. Provisions on civil
aviation were also included in the agreement establishing the European Economic Area. All those
arrangements are fully compatible with the Chicago Convention. Moreover, already existing traffic rights
have been respected.

G. POINTS TO CONSIDER

Civil aviation is becoming more and more global. The Special Air Transport Conference, therefore, is
going to look at elements which might be included in any future regulation of international air transport, such
as market access, capacity and air fares in particular. The EU experience shows that a gradual development
combining liberalization and safeguards, which takes into account market realities and the need to avoid
disruption, is possible and can create fair opportunities for the air carriers. ICAO members may be interested
in considering whether a similar approach could be followed in their future bilateral or multilateral
arrangements.

The European Union, therefore, believes that the following subjects could be usefully considered in
the ICAO discussion:

(a)  Technical and economic harmonization (e.g., CRS rules);
(b) Relaxation of ownership restrictions;

(¢)  Rules against anti-competitive behaviour;

(d) Effective enforcement;

(e) Respect for the principle of non-discrimination in any international regulation of the above
issues.
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WORLD TRADE S/L/24
ORGANIZATION 3 July 1996
Trade in Services (96-2539)

DECISION ON MARITIME TRANSPORT SERVICES

Adopted by the Council for Trade in Services on 28 June 1996

The Council for Trade in Services,

Having regard to the Annex on Negotiations on Maritime Transport Services,

Having regard to the Decision on Negotiations on Maritime Transport Services, adopted at Marrakesh
on 15 April 1994,

Noting the Report of the Negotiating Group on Maritime Transport Services and the commitments
scheduled by Members in this sector,

Desiring to further the liberalization of international trade in maritime transport services within the
framework of the General Agreement on Trade in Services (GATS),

Decides as follows:

1. To suspend the negotiations on Maritime Transport Services and to resume them with the
commencement of comprehensive negotiations on services, in accordance with Article XIX of the GATS, and
to conclude them no later than at the end of this first round of progressive liberalization. At an appropriate time
decisions pursuant to paragraph 3 of Article XIX of the GATS will be taken on procedures for the conduct of
such negotiations. It is agreed that negotiations will be resumed on the basis of existing or improved offers.

2. Members wishing to exercise their rights under paragraph 3 of the Annex on Negotiations on Maritime
Transport Services may do so during a period of 30 days from the date of this Decision.

3. Any commitments resulting from these negotiations will be inscribed in Schedules of Specific
Commitments annexed to the GATS.

4. Article IT of the GATS and the Annex on Article Il Exemptions, including the requirement to list in the
Annex any measures inconsistent with most-favoured-nation treatment that a Member will maintain, shall enter
into force for international shipping, auxiliary services and access to and use of port facilities at the same time
as the conclusion of the negotiations referred to in paragraph 1. During the course of negotiations the effects of
the continued suspension of Article II will be kept under review by the Council for Trade in Services.

5. Paragraph 4 of this Decision shall not apply to any specific commitment on maritime transport services
which is inscribed in a member’s schedule.

6. Notwithstanding Article XXI, a Member may improve, modify or withdraw all or part of its specific
commitments in this sector, during a period of sixty days the end of which shall coincide with the conclusion of
the negotiations referred to in paragraph 1. During the same period, Members shall finalize their positions
relating to MFN exemptions in this sector.

7. Commencing immediately and continuing until the conclusion of the negotiations referred to in
paragraph 1, it is understood that Members shall not apply any measures affecting trade in maritime transport
services except in response to measures applied by other countries and with a view to maintaining or improving
the freedom of provision of maritime transport services, nor in such a manner as would improve their
negotiating position and leverage.
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