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Abstract

In view of the iﬁeﬁeasing demands for lands which led to land-
- monopoly, a practice which is not approved by Sharis’ and thus is
a deviation from the sacred teaching of Islam, the writer undertook
the task of studying the legal aspects of landownership by means of
> - _ f#flﬁﬁﬁafion —. ..
Ihyat al-mawat 1.e,ryﬁ%zimaﬁion of waste land , and Igqta i.e, private
land grants. The thesig mainly states the legal principles for.such
ownership in order to conclude the most correct opinion about it.
The thesis is devided into threé parts, The first part
comsists of three imiroductory chapters. The first chapler deals
with the concept of ownership in general and the means of land
ownership in particular. It states the difinetion of ownership,its
legality,its extent and kirds, This chapter deals as well with the
meams of ownership which are: 1- confracts. 2- inheritance, and
3- Ihja.
In the second chapter the types of land are dealt with. These
types are! common, private, endowed and waste. In this chapter,
a special part was allated to deal with the land of Mecca and %o
,%%égigiﬁ@m which above-mentioned types it should be comsidered, It
is the writer's opinion that it should bé regarded as common, since
it is like é yard fdr the Holy Kaba. Coseguently, the buildings of
Mecca are owned by : their tenants lent the tenants should have no

right to rent them during Haj.

The third chapter deals with the extent of the Imam jurisdiction

over the types of land., The Imam was decided not to own the fourth
type, namely, the waste iand ( Mawat ). Hence his jurisdictioh
‘over it is limited to organizational measures in the case of private
ownersﬁip by means offggzé_whenever it is necessary. Accordingly
he can not grant it to individuals.

The second part deals with land's’Ihya and its demarcation,

and it contains three chapters.



(2)

The first chapter deals with’Ihya Al -Mawat and it includes

. seven sections. The first is the definition of’Ihy'é'. ’AZ_L—'Maw'Elt. The

second is about the evidenmces of its legality. The third is about -

the means of Alflhyg; which were decided to be all the conventionally

recognized means of AlZIhya. The fourth is on its conditions which
were three: nom-occurance of harm, the permissibm from the "Imam if
necessary, and its being not in the land of Thamud.

The fifth section is on the prieciples of A13Thya,that it
entiteles the full ownership of 1énd,and that this ownership is not
negated by long desertion, The sixtﬁ is on the ownership of mindérals
belonging to the owned land. It was pointed out that the Islamic
jurists had two opinions about itj;that it belomgs to the land owner
or that the Imam has a jurisdiction over it.With respect to water
and grass on the owned land,the writer was of the opinion that they
remain fbr public autility.

The seﬁenth section was on who is allowed to own lands by
’ihjg. The Musglim Citizen is entitelied to this right,but with respect.

to the Themmy people (non-Muslim) there are mome differences of

orinions.

The second chapter deals with what is not considered Mawat
and#@# what is undecided about its being Mawat or not. The chapter
includes three sections. The first is-on the adjoining areas of
Aljhmir as springs,rivers,canals,wells,the house in the desert,
villages,and cities.lt was decided that the libits of these areas
(Al-Harim) are set by the present and future needs of utilizing
Al-"Amir iiself.

The second section is on the covered and surface minirals.
It was decided that private ownership of it is not allowed. The
surface minerals ié considered public utility and the covered
ones are left to the authority of the Imam.

The third sectiom is on what is undecided about its being

Mawat or not, It was devided into three types. The first is lands
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with rights short to full ownership. This includes the pretected

grazing land which 1s considered as publi utility as long as it is

I
needed and it becomes Mawat again when the need ends.This type also
incliudes the land of drying rivers and ebbing seas, It was decided

that it 1s considered Mawat if there is no expectation of return of ..

the water and if there is no damage resulting in its use.This type
also includes the unentailed cemetries whem they are not in use and
the bodies of its buried had transformed. In this case these cemeiries

becong Mawat and not permenant public utility. i,

that with respect to Pre-Islamic property it is comsidered Mawat and
can be owned ogecpt for the land of Thamud. With respect to 'deserted
Islamie¢ property,it belongs to its owner if kmown or it would belong

The seconed type'is deserted property. It's rulings are
te the publie fund( Bait Al-Mal )in case of the owner's death or the

hepglegsness of his appearance.

The third type is the Mawat of the comquered land,and it was

congidered as the Mawat of the Arabian Penisula,

The third chapter of the second part deals with Mawat demar-

cation,its definition,legality,and rulings which entails the advantage
of thej{éﬁé priority.This priority can't be sold or granted but it is
inherited as other rights.The duration of the priority right is
determined by the need and the opimion of the Imam. It was pointed
out that the’Ihya of the demarcated lands before the expiratiom of
the priority duration does not entail ownership by the Ihya of others.
The third part deals with private landgrants,and it includes
two chapters.The first is on the meaning of landgrants and the 7
evidences of its legality, It alsg deals with its pillars and
conditions and who is authorized to do it.
The second chapter deals with types of grants,its rulings
and the difference between it and the’Ihya.This chapter includes
six sectio%s.The first is on the grant of ownership in both Mawat

and all kinds foMmir.With respect to minerals it was declded that




C4)
the onliy Imam.can grant their ownership in accordance with public
interest.

The second section deals with the grant of utiliz-tion. Thé
third is on the grants of exploitation,and the fourth deals with the
temporary grants for utilization,

The fifth sectidn deals with the principles of private gramts

and that it entails ownership inm Al<Amir but not in the Mawat.The

grant of Mawat entails only the right of priority to’IhjE ag that
achieved by demarcation.The devation of the right of priority of both

is the same. It was also pointed out that the’Ihfg of other's granted

" lands does not entail ownership during the duration of the right of

priority of the granted.

The sixth section is on the difference between the’1h§5 and

the grants, The concluding chapter deals with the acquisition of real
property. It was pointed that no matter of how long ago the acquisition
took place,it still does not entail ownership. Therefore,it is

permissable to hear the claims of a plaintiff and accept his evidances.

Al

Thanks to ALLAH the guardian of all people.

M\J
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