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@.Note N°499/SG (Ministére de Iintérieur) du 26/12/1987 relative aux travailleurs
permanents étrangers exercants au niveau des DAS. In recueil de texte légidatifs et
réglementaire sur la réorganisation du domaine agricole national, Septembre 1989,
Ministere de I’agriculture, CNDA, P17.
@.«A I’exception des ressortissants Marocains et Tunisiens, toute les personnes de
nationalité étrangere ne peuvent posseder ou exploiter des terres agricoles ou vacation
agricole». (Note N° 01538E/DADF relative aux terres agricoles au a vacation agricole
appartenant a des éranges expropriation, IN recueil de texte, instruction circulaires rotes
relatives au domaine et a la conservation fonciere, Ministére de I’économie Année 1984-
1990, P100).
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droit civil tomeI1, 4°™ édition par Michel Juglard, 2°™ volume, bien (doit de pré propriété
et des démembrement édition Montchrestien, 1969, P320.).
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W.«L’emphytéose est un bail & trés long terme, qu’a originairement pour objet des terres
que le preneur on emphytéote |’engage a mettre en culture et qui composte le paiement
d’une redevance annuelle I’emphytéose présente la particularité de confére au preneur ou
Emplhytéote un droit réel suxeptible d’hypothéque sur I’immeuble qui lui est donné a
bail ». (SIMLER (Ph), droit civil les biens, 4°™ édition, Dalloz, Paris, 1992, P606).
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Imprimer éditeur, Paris, 1963, P452.
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1982, P39.
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. AUBRY (C) RAU (C), Droit civil francais d’apres la méthode de

jurisprudence, 4°™ édition, Tome 2- Imprimerie et librairie générale de
jurisprudence, CUSSE MARCHEL, C" Imprimeurs-éditeur, 1969.

COTON (G)- RAUDIER (R), Tous les litiges entre preneurs et
bailleurs, Baux ruraux, Encyclopédie DELMA pour la voie des affaires,
2°™ gdition, JDELMA et C' Macon, Paris, 1982.

HENRY et MAZAUD (L)- MAZAU (J), Legon de droit civil, Tome 2-
4°™ édition par MICHEL (J), 2°™volume, -les biens-, Paris, édition
Montchrestien, 1969.

SIMLER (PH), Droit civil — emphytéose ou bail emphytéotique, 4eme
édition, Réci Dalloez, 1992.
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5. Guide des exploitations agricoles, Essai de mise en cauvre de laloi 87-
19 du 8 octobre 1987 déterminant le mode d’exploitation des terres
agricoles du domaine et fixant les droits et obligations des producteurs.

6. Ministere de I’agriculture, Recueil de texte légidatif et réglementaire
sur la réorgani sation du domaine agricoles nationales, 1989.

7. Ministre de I’économie, Recueille de texte, instruction, circulaire, notes
relative au domaine et alaconservation foncier, 1989-1990.

8. Ministére de I’agriculture, Recueil de texte sur le foncier en agriculture,
Numeéro special, CNDA, 1990-1991-1992.

9. Ministere de I’agriculture et du développement rurale, guide des
procédures (Mise en ocauvre d’un dossier de demande de soutien du
fonds national de régulation et de développement agricole FNDRA),
2002.

10.Ministéere des finances, problématique du foncier en Algérie, Alger,
2002.

11. RENDIER (R) et MALEZIEUX (R), Traité de droit rural, Librairie de
droit et de jurisprudence, Paris.

Mémoire:

12.BARA (M-K), La rénumeration du travail dans les exploitations
autogérées agricoles, D.E.S de droit privés, Université d’Alger, Faculté
dedroit, 1974.

13.IDRI (R), Le crédit agricole en Algérie depuis I’indépendance, DES
Université d’Alger, Faculté de droit, 1970.

Revues et articles des jour naux :

14.DOKES (E), Essai, sur la notion d’usufruits, Revue trimestrielle de
droit civil, 1995.

15.HAMOU (R), les terres agricoles seront concédées, journal ElI Watan,
du 10-05-2001.

16.1. SAMIRA, L’avant projet de la loi sur le foncier agricole, refait sur
face,
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17.0UAKIZI (G), Le KNES et la question du foncier agricole, les experts
remettent en cause |’option de BOUTEFLIKA, journal Le Quotidien
d’Oran, du 22-07-2001.

18.0UKAZI (G), Due a distance entre le SLN et RND, Journal Le
Quotidien d’Oran, du Jeudi 10-01-2001.

19.0UKAZI (G), Le Sort du foncier agricole sellé avant la fin de I’année-
Le quotidien d’Oran du 10 mai 2001.

20.L agriculture apres la signature de I’accord d’association avec L’UE
"nous allons avec confiance détermination et sans complexe, journal El
M oudjahid du 10/01/2002.

21.Le crédit mutuel agricole sera opérationnel des cet été, EI Watan, du
22/05/2000.

L °égislations:

-Lois:
22. Loi du 21 Mars 1804 portant code civil Francais.

-Circulaires:

23.Circulaire interministérielle, N°548/SM du 03 Juin 1989, relative a la
réorganisation des terres agricoles du secteur Public, qualité des
bénéficiaire.

24.Circulaire  ministérielle, N°508/SPM, du 2/11/1992, Relative
I”’apurement du contentieux lié aux terre dites communales et arch.

25.Circulaire interministérielle NO570/MDB/94 du 28 Mai 1994, relative
au manquement des producteurs agricole a leurs obligations
déchéances.

-l nstructions:

26.Instruction interministérielle, N°103/SM du 08/11/1988 relatif a la
réorganisation des exploitation du domaine national.

27.Instruction interministérielle N°787/SM du 31/08/1989 relatif la
réorganisation des terres du domaine national. Etablissement des Actes
Administratifs de cession.
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Nots:

28.Notes aux saccursales N°103/93 du 01/02/1983 Direction du
financement de I’ Agriculture BADR relative ala convention, Relative a
la patrimoine cédé aux EAC/EAI.

29.Note N°15-38 relative aux terres agricoles ou a vocation agricoles
appartenant a des étrangers, Expropriation.

30.Not N°499/SG du 26-12-1987 relative aux travailleurs, permanent
étrangers exercant au niveau des DAS.
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The synthesis:

Through this research we tried to treat the topic of : the judicial nature
of the beneficairy’s right from the agrarian investment,it means the reform of
the agrarian sector according to the law no87-19dated in December 8th,1978 ;
which includes the adjustment manner of agrarian lands’ exploitation relied to
the national properties and the determination of agrarian electors’ rights and
their duties known as « the law of agrarian investments» the matter that
helped us to know the principles& new rules that this law has brought and the
judicia problematics had emerged due to its application in the field,and we
shall summe up the important onesas follow :

1- The judicial nature of the administrative contract constructing « the
Agrarian Investment » :

the legidator had granted to the beneficiaries on whom the mentioned
terms of law no87-19 are adequate to them and according to an administrative
contract a right of a constant beneficiary on all lands besides an annual tax
determined by the financial law; and it is an individua rea edtate right
available for transmission,desistance,and reculsion ;also the state desisted
according to it on all properties refered to the investor —except the land
wherebyit explores the given real estate in form of collective agrrian
investment as an individual exception (article from 6 to 9).

And if we had not found a difficulty in adapting the purses’contract as an
administrative contract relying on the article33 of law mentioned above;
besides the executive circularly no90-50 linked to the preparation of an
administrative act ; but the difficulty was been about adjusting the judicial
nature of this contract,which is consdered as acompound act ; it consst —asit
Is noted above —of a primary act the state desisted in it with absolute property
on all possessions of the investment, and a secondry act contains a purses of a
constant beneficiary act,and if we did not found a difficulty in adjusting the
first act asa selling act (article 7), then the conflict rised through the adaption
of the second act ; it means the one case of costant beneficiary right,is it an
act of selling or rent ?.

We had seen that is not an act of a sale ;becuase the state did not desisted
on all elements of the property ; when it kept the property supervision and the
legidator did not treated the price’s topic, it cited only the little taxes, that are
not suitable to the value of the of the constant beneficiary right ; in addition to
this if the act is a selling, there will be no terms of exploitation lead to the
unstability which falls the constant beneficiary right .

As we have seen that is not an act of rent; for the beneficiary right
resulted from the purses’act as an eternal right ,whereas the beneficiary right



resulted from the act of rent is a vacnt contract,and from an act of purse
emerged an individual real estate right ;while from an act of rent it emerged as
personal right & this individual right is available for transmission,and
desistation and reculsion is not valid in the rent act .

And we had seen that this act is similar into a large extent to « the
emphyteotic rent »it means the project was extracted from the rural french law
but it remains different from it in time —duration, for emphyteotic is an real
estate rent programmed for a muximum period of 99 years, whereas the
congtant beneficiary right designd in an eternal shape.

Then we deduced that the purses act is a rent act « rea lestate »of a
specia type, the opinion of the supreme court had not decided yet about the
guestion, when it had adjustedas a bebeficiary contract throught it decision
no26744 dated in 1/7/1992(a decision noted inside the enclosed tied by
judicial interpretation).

2-the judcial nature of the agrarian investment :

the agrarian investment can be established through an administrative act
achieved in its month with a legidative existance of it (article33from
lawno87-19)despite that the last law ajusted it as civil personsfirm
(articleld). Y et this study discovered that the agrarian investment in this sense
Is not able to be considerd asacivil persons’ firm mentioned in the article 416
of the civil law and what follows it ;for it has specificity as a case of twofold
principle in the partnr and the pinciple of the open door. the first means that
the partner is obliged to present a concrete part from the investment’s capital
in thesame time with a persona & direct partiipation in its works, whereby
the partner is asked to present same of money or job,according to the civil
partnership rules .

but the principle of the open door means that he project throught the law
no87-19come as an exception to the applied general ruleon persons’ fims,ingpite
the beneficiator as a farmer and with his diect job,also with the other terms that
must be provided,legislator did not linked the fate of the investment with that of
the benefitor,for when he left it there will not be disolved (articles22& 23) ;in
contrast to the civil law which cited the reason of partnership’s break up
like :the death of any one of the patrners,especially in the persons’partnerships
in which the partners are estimated.

And we have seen that there will be lot of results when the agrarian
Investment enjoys an abstract personality,the most essential of them are that the
investment debtors rights on its members witha a cooperative form
(articlel7).where the cooperative responasibilit of the agarian collective
Invesment members is an exception from the partners’task recitated in the civil



law rules, and you find the source of this cooperative taskin the rules of the
cooperation firm noted in the commercial law (article 551)then the article 435
of the civil law determined that there will be no cooperation betwween partners
in which they are respnsible of the firm’s debts.

3-the emerged results on establishing the agrarian investments :

the ligidator had given through the law no87-19 a new significance to the
constant beneficiary right in regard to the essential traces emerged from the
establishment of the agrarian investment, in contrary to what was been in the
previous texts,whereby it was been adjusted as an individual real estate right
and is available for transmision,desistence and reculsion on it, this determined
that the legidator provided a wide rights to the beneficiator,when it granted him
adirect power in using the contant beneficiary right,while the latter practised in
theprevious agrarian systems we had seen it was not an indiviual rea estate
right,because the beneficiator did only possess to explore the thing its self in
what iscommon without owning the right of usage.

4-the disputes & the judicialspecialization :

after less than two years passed on the reorganzation of agrarian investments,
it clarified that the independency which the beficiators’law had in
management(running)had been misintrepreted and that the constant
beneficiary right was not big in order to convince the beneficiaries by
devotion in serving their land .this matter pushed the government in its new
economic policy frame devoted to the private policy to review the formation
of the of the agrarian lands refered to the private national to introduce the law
no90/25changed andcompleting the order 95/26containing the real estate
orientation that cited the recupiration of all lands nationalized,given or put in
the state protactionto their orignal possessors .rom i disputesrised about the
beneficiaries stuationin overall of the agrarian investments’law,whom their
lands were in case of recupiration and whom the legidlator specified them by
refudings ,also there are other types of conflictsinthe field of runing ,whereby
wehad seen that each one of normal and administrative judge found himself
specialized in looking after these dipsutes, for the supervision’s property is
the state’s task on one side and in regard to the nature of the investment as a
civil firm ; thus it submmitted to the civil law on another hand this means that
specilzation according to these disputes s divided betwween the normal and
the administrative judge .



