2012 1 39

.2010/12/5 201/5/24

2012 © - 53 -



&

)

(S)Il

(6)

™

®)

©

- (1)
(12)

(13)

@

(10)

- 54 -

)

(1) 1998

1999

)

1984

(&



2012 1

39

(18)

(19)

(20)

@1

(22)
@3
(24)

(25)

(26)

@7

- 55 -

(15)

(17)

(14)

(16) .



(38)

(39)
(40)
(41)
(43)
(45)
(46)
C)
(49)
.(50)
(51) u

(42)

(44)

(4.8)

(28)

(30)

(34

(36)

- 56 -

(29)

G

(32)

(33)

@7

(35)



2012 1 39

(52)
-2
(53).
-4 -
(61)
(62). _
(54)
(55)
_5 n
(63)
(64) (56)n
-6
(65)
(57)
-7
(66) (58)
-3
(59)
(60)
(67) _

-8

- 57 -



74

(73)

(72)

(1)

- 58 -

(68)

(69)

(70)n

(71)"



2012 1 39

(90)

(92)
(93).

(94)

(95)

(96)

- 59 -

(75)
(76)
(78)
(79)
(82) 1)
(83)
(84)
(85)
(86)
(87)

(89)n

a7

(80)

(88).



(106)

(109)

(98)

(105)
-1
-2
(107)
-3
(108)

-4
(103)
-1 (104).

(2) (623)

- 60 -

(99)n

(101)

97

(100)

(102)u



2012 1 39

(115)u

(113)

(114)u

(116).

(110).
(2  (628)
(2) (164)
(1)  (628)

-6l -

(111)



(129

(130)"

(135)

(128)"

(131) n

(132)u

137)

(134)u

(136)

(133)n

-2

- 62 -

(119)

(124)

(125)

(127)

(117)

(118)
(120)
(121)
(122)
(123)
(126)



2012 1 39

(139) (138)

(141)

(150)

(151)n

(143)n

(140)

(152) "

(144)

(146)

(154)n -(147)
"o (148)

(155)u

- 63 -

(145)u

(149)



(169)

(1)

(624)

(625)

(166)n

(167

(168)

(1)

(626)

()

- 64 -

(164)

(156)n

(157)

(158)

(159)u

(160)"



2012 1 39
' 2)
" :(1420)
-1 "
(170)
(2) (625)
-1
-2 (1421)
(1422)
-2
-1
-2
-3
-4
-5
-3 -6

- 65 -



.(280)

.(165)

5

.(70)
(43)
4

5

(124) 2
.(146-145)

(100-99) 29

4

(43 5

(137)
.(44)
.(43)
.(280)

(218) 2

.(284-280)

(65) 25

(72)
(72)

385 390 393) 7

.(171)
1

3

5

.(408)

(128) 2

(902)

(171)
301

( 772)

5
5
4

4

2

7

7

3
5

( 686 )

.(45)

5

4

1

(383) 5

1

.(280)

(384

.(399)

.(523)

(211)

(16)

(17)
(18)
(19)
(20)
1)

(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)

(30)

(1)

(32)

(33)

(34)

(1)
.309) 1 .(665)
.(606)
1 ( 395)
(647) 1
(119) 1
.(90-89) 8
.(364) 2
(193)
(52) 2
(169) 5 1
(134) 4
(364) 2
(814) 2 1
(285 (1)
@31) 6 1
(170) 5
.(100)
.(190)
(359) 2
467y 8 (1)
.(434)
447 8
(165) 5 1
(385) 2
(124) 2 1
1 494 )
(72) 7

(35)

- 66 -

(332 7 1

(1)

()
()
(4)

(5)
(6)

(7)
(8)

©)
(10)

(11)

(12)

(13)
(14)

(15)



12
.(315)
(473) 8
(62) 9
(521) 5
(119) 5
(521) 5
(519) 5
(362) 12
(119) 5
(519) 5
(20) 3
423) 11 -62
(65 5
(521) 5
(65) 5
( 499 )
(584) 2 2
(279) 4
.(386) 6
(43) 5
(44 5
(43) 5
(137) 4
(332) 7
( 1098 )
(258) 2
162 5
(1099 ) (168) 4 2
6 1
.(389)
7
.(384)
5
(388) 1 (348) 1
(70) 2
(46) 5
3 (179)
(383) 5 522
3
.(441)
(258) 2
(128) 2

(56)
(57)
(58)

(59)

(60)
(61)
(62)
(63)
(64)
(65)
(66)
(67)
(68)
(69)

(70)
(71)
(72)
(73)

(74)

(75)

(76)

(77)

(78)
(79)

(80)

- 67 -

2012 1 39
280 4 .(387) 5
.(408) 3
.(408) 3
(284) 4 45) 5
.(408) 3
284 3
(397) 3 1
.(386) 5
(129) 2
(447) 8
(128) 2 (385) 2
(129) 2
(129) 2
(903) 3
(129) 2
.(396) 3
(397) 3
5 2
(119)  (110)
(473) 8 1
(62) 5 2
5 1
.(43)
(383 5 1
(279) 4
(24 5
(110) 5
(62) 9
A43-42 5 (521) 5
( 211 ) :
2 1403
(248) 8
15087
(293) 5 2
(293) 5
(119) 5
(743 )
(521) 5 1
(119) 5
(473) 8
12 1
.(473) 8 .(315)
(62) 9

(36)
(37)

(38)
(39)
(40)

(41)

(42)
(43)

(44)
(45)

(46)
(47)

(48)

(49)

(50)

(51)

(52)
(53)

(54)

(55)



(521)
(344) 12
1 (218) 2
(522) 3
(473) 7
(344) 12
301
.(459) 3
(344) 12
(343) 12
(253) 2
(165)
(443)
(137) 5
(21)
(429 -428 -427)
(324) 12
(21 3
(39-38) 4
(43) 5
(1) 3
(43) 5
(43) 5
(278) 4
86 7
.(386) 1
(86) 7
1 (86) 7
(324) 4
(256) 2
7 (385)
(386) 1
2 (207) 4
(324) 4
(86-85) 7
(207) 4
(43) 5
(63) 3
(1) 6
(111) 6
(111) 6

5

.(388)

.(459)

7
3

(178)

(522)

(386)

(164)

.(182)

2

(110)

(111)
(112)
(113)

(114)
(115)
(116)

(117)

(118)

(119)
(120)
(121)
(122)

(123)

(124)
(125)
(126)

(127)

(128)
(129)
(130)
(131)
(132)

(133)
(134)

- 68 -

(902) 3
.(408) 3
(211) 4
(512-511) 3
(258) 2
(168) 4
(1) (684 )
(72)
(397) 3
(24 5
(60) 25
(244) 5
(101) 29

.(520)

218) 2 1

(348) 1
(388) 1

(415 369 362) 12

(65-48) 5
(186) 2
(523 -522)
(179) 2
(509) 3
(280) 4
.(383) 5
(521) 5
.(316-315) 12
(473) 7

316 315) 12

(521) 5
(521) 5
(521) 5
( 1138)
(449) 7 1
7

.(395-394-393-385-384)

7

.(395)

(279) 4
(119) 5
(521) 5
(119) 5
20 3
38 8

(81)
(82)
(83)
(84)
(85)
(86)
(87)
(88)

(89)
(90)

©1)
(92)
(93)
(94)
(95)
(96)
©7)
(98)

(99)
(100)

(101)
(102)
(103)
(104)

(105)

(106)
(107)

(108)

(109)



2012 1 39

520 3
(437) 3
(520) 3
.(385)
(343) 12
(127) 2
(348) 1
(182) 2
.(48) 30
.(469-468) 8
(110) 5
.(385)
(42) 2
(411 3
.(386) 5
(34 5
(63) 3
1 .
(111) 6
5 2
.(293)
(111) 6
(307) 12
(443) 3
(452) 3
(1046 )
1982
(458 )
1 1352 -
1 1997
( 728)
( 741)
2004
5

(151)
(152)
(153)
(154)
(155)
(156)
(157)
(158)
(159)
(160)
(161)
(162)
(163)
(164)
(165)
(166)

(167)

(168)
(169)
(170)

(21 3 (135)
(323) 12 (136)
(323) 12 (137)
(343-325) 12 (138)
(39) 4
(324) 4
(164) 5 (139)
2 (525)
.(385)
(186)
388 1 (140)
219 4
2 411
101 3
34 5 (141)
386 — 384 3 182
4888 30
166 5 (142)
39-38 4 (143)
124 2 (144)
34 5 (145)
21 3 (146)
469 -468 8
307 12 (147)
385 (148)
34 5 (149)
182
38 6 (150)
1985
2
( 179)
1422
( 1098 )
(1281)
494 )
1999

- 69 -



(1995 - 1415)
1
( 792)
1 1999
( 211 )
1403
2
(321 )
(1995 -  1416)
1
( 1138)
1997
1
( 1252 )
1998
1
2 1992
1990
2
( 395)
1999
1
( 817 )
(1995 - 1415)
( 770 )
2003
1
(620 )
1994
1
( 684 )
(1) 1994
1985
(1)
2003

-70 -

1991

( 1101 )
(1997 - 1417)
1
(954 )
1984
1
( 385 )
. 1993
1415)
1 ( 1995
(1) 1996
( 595 )
1996
1
(1099 )
1 2002
( 772 )
1993
1
(743 )
2000
1
( 499 )
1984
2
( 616)
2003
1
1994
1
2 1995



2012 1 39

. 2003 (1)
711 (587
1993 . 2 1998
(1)
1994
. 1
( 22) (885 )
1998
1 1 1997
1992
(2000 - 1421) 1
1 (1140 )
( 686 )
1 2000

( 884)

Stipulation of Guarantee on al-Mudarib in Islamic Jurisprudence
and Jordanian Civil Law

Mohammad Al-Sukar and Qathaafi Al-Ghananeem*

ABSTRACT

This paper tackles the subject matter of stipulation of guaranteeing the worker the capital of al-
Mudarabah, which stands for that company contract which combines between capital and labour. The
scope of this study is within the following cases.

a. Having a loss in the capital.

b. The capital is damaged without a negligence or trespass from the worker.
c. The capital is damaged due to his negligence or trespass from this party.
d. Breaching the permission of capital owner concerning performance.

The researcher selects that the condition is invalid, but the contract is valid in the first and second cases.
This is for the reason that; the former is against the legal requirements of contract. Hence, it is necessary to
relinquish it, and consider the contract as valid. However, both of the condition and contract are valid in
the third and forth cases. Consequently, it is a must to fulfil the terms and conditions of the contract.
Otherwise, the labourer is liable. This is because he becomes responsible by trespassing and not volunteer.

Thus by working against the will of the owner, he trespasses, which makes him liable.

Keywords: Islamic Commercial Law, Financial Transaction, Contracts, Companies, Al-
Mudarabah, Litigations.
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